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Message from The Judge Advocate General 1 September 1960 


All Judge Advodates 


1. The recent convention of the American Bar Association in Washington, D. C., and 
Judge Advocate participation therein, serves as a reminder that our role in community 
relations is an important part of our mission as lawyers in the Air Force. While first 
and foremost we are Air Force officers, at the same time we are members of an ancient 
profession dedicated to service and equipped for leadership. The lawyer is not confined 
to the limits of a narrow academic specialty but plays a vital part in the widest range 
of human activity. 


2. The Commander’s Staff Judge Advocate holds an office in the Base Government which 
may be compared with the Mayor’s City Attorney or the Governor’s Attorney General. 
The nature of his position requires that he work actively with his professional counter- 
parts in civilian life. This is no less true in foreign countries than it is in the United 
States. Establishment of mutually beneficial liaison can be achieved only by sustained 
participation in legal and civic affairs in the community. It will not develop by awaiting 
the necessity for a discussion pertaining to an individual case or problem. 


3. The Staff Judge Advocate who does not venture beyond the confines of his office, 
who is unwilling to speak before a professional gathering, or who exhibits apathy toward 
local lawyer functions, performs a disservice to his profession and to his Commander. The 
experienced legal officer has a very real contribution to make in many fields, and he 
should not hesitate to offer his time and talents to this end. I urge this because I know 
the caliber of the people who staff our department. 


4. I am confident that your efforts, both as Judge Advocate and member of our pro- 
fession, will produce increased understanding and respect between the Air Force and 
the civilian community which it serves. 


Ma /agre 


Major General, USAF 
The Judge Advocate General 
United State Air Force 
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FBI'S ROLE IN CRIMES COMMITTED IN THE MILITARY 


John Edgar Hoover, Director 
Federal Bureau of Investigation 
United States Department of Justice 


During the past two decades expansion of 
our military services has resulted in the 
acquisition and development of many new 
military facilities within the continental 
United States. This, coupled with an ever- 
increasing crime rate, has highlighted the 
manifold problems confronting military and 
civilian authorities from a law enforcement 
standpoint. 


Those of us in both the military and the 
FBI who face these problems daily have 
recognized the gravity of the situation and 
the dire necessity for a united course of 
action against those who have violated the 
laws of the United States whether they be 
civilian or military. Through coordination 
of effort we avoid waste of investigative time 
and through mutual assistance we achieve 
the desired end results and gain a deeper 
respect for each other’s problems. 


In order to adequately and intelligently 
discuss the interrelated duties and responsi- 
bilities that exist between the FBI and the 
investigative and legal elements of the mili- 
tary, it is of utmost importance that we not 
only recognize our respective responsibilities 
but also those of the other organization. I 
would like to briefly outline the over-all func- 
tions of the FBI and then show how its re- 
sponsibilities are related and applied to 
crimes occurring on military reservations 
when either civilian or military personnel 
are involved. 


Basically the FBI’s investigative force is 
relatively small, the number of Agents in 
the field numbering at the present time ap- 
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proximately 6,000. We maintain 54 field 
divisions, including offices in San Juan and 
the new states of Alaska and Hawaii, each 
headed by a Special Agent in Charge who is 
directly responsible to the Bureau’s staff at 
the Seat of Government in Washington, D. C. 
Our laboratory is available not only to our 
own personnel but to all cooperating law 
enforcement agencies both in the United 
States and abroad. The FBI Identification 
Division currently maintains over 156,000,- 
000 fingerprints and serves as a central re- 
pository of criminal and civilian prints for 
all branches of Government and local, state, 
and Federal law enforcement agencies. 


The Executive Branch of our Federal Gov- 
ernment supports a number of criminal in- 
vestigative agencies all existing within the 
framework of statutory law. Because of the 
growing complexities of our Government and 
the varied scope of authority under which 
these agencies operate, we sometimes en- 
counter a complete lack of understanding on 
the part of the general public and on occa- 
sion even the law enforcement officer as to 
their respective functions. For example, the 
Bureau of Narcotics, Secret Service, and 
Alcohol and Tobacco Tax Division are in- 
vestigative agencies of the Treasury Depart- 
ment handling matters pertaining solely to 
illegal trafficking of narcotics, counterfeit- 
ing, protection of the President and his 
family and illegal sale of alcohol. Postal In- 
spectors are charged with investigations in- 
volving the mails; and the Immigration and 
Naturalization Service and the Border Patrol 
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are sister agencies of the FBI in the De- 
partment of Justice. 

The FBI’s jurisdiction is restricted, with 
very few exceptions, to the United States 
and San Juan and encompasses a wide range 
of criminal violations. Of primary interest 
to the military is the fact that the FBI exer- 
cises criminal investigative jurisdiction over 
major crimes committed on property over 
which the United States has acquired ex- 
clusive or concurrent jurisdiction. We there- 
fore investigate such offenses as murder, 
manslaughter, felonious assault, rape, arson, 
larceny and other crimes when they occur on 
lands reserved or acquired by the United 
States. 


Enforcement of violations occurring on 
military reservations brings the FBI in close 
contact with military investigative organiza- 
tions and representatives of the Judge Ad- 
vocate’s staff, along with other military per- 
sonnel who may or may not be directly 
associated with law enforcement or crime 
detection. It follows that our field personnel 
must insure that they are completely familiar 
with the duties and authority of military 
personnel with whom they are in almost 
daily contact. They must have at least a 
general knowledge of the provisions of the 
Uniform Code of Military Justice and a 
thorough knowledge of those sections of the 
Code which apply to concurrent jurisdiction 
between military and civil authorities. Over 
the years a line of demarcation created by 
the Constitution and statute and strength- 
ened by the sincere desire of both parties to 
avoid trespass on the rights of the other has 
come into being. 


With the advent of the Uniform Code of 
Military Justice in 1950, which by necessity 
enlarged the scope of military jurisdiction, 
it became apparent that “shaded areas” 
existed between these heretofore sharply 
delineated spheres of responsibility. This 
gave rise to jurisdictional problems between 
the military and civilian authorities leading 
to the adoption by the Secretary of Defense 
and the Attorney General in July of 1955, 
of an agreement relating to the prosecution 
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of crimes over which the Departments of 
Justice and Defense had concurrent jurisdic- 
tion. This document, called the Memoran- 
dum of Understanding, recognized that the 
military departments, where necessary in the 
administration and discipline of their per- 
sonnel subject to the Uniform Code of Mili- 
tary Justice, should investigate and prose- 
cute in certain specified instances. It also 
recognized areas properly within the scope 
of civil authority. The agreement sets forth 
instances in which the Attorney General and 
the FBI were to investigate and prosecute 
offenses committed by persons subject to the 
Uniform Code of Military Justice. It pro- 
vides that when offenses are committed on 
military installations, the military depart- 
ment concerned shall investigate and prose- 
cute when there is a reasonable likelihood 
that only persons subject to the Uniform 
Code of Military Justice are involved in the 
crime as principals, accessories, or victims. 
Therefore, in a case with multiple subjects, 
some being military and one or more being 
civilian, the FBI may assert investigative 
authority. 


With reference to victims, it was recog- 
nized that in “extraordinary cases” or in 
cases wherein the subject is military and the 
victim is a bona fide dependent or member 
of the household of military or civilian per- 
sonnel residing on a military installation, 
the military should assert jurisdiction. A 
case in point recently occurred at a Marine 
Corps Base near the Atlantic Coast. A Navy 
Corpsman shot and killed his wife at their 
residence on the base. Under the terms of 
the Memorandum of Understanding he was 
tried by a military tribunal. 


The Memorandum of Understanding pro- 
vides that crimes committed by persons sub- 
ject to the Uniform Code of Military Justice 
shall be investigated by the FBI when such 
crimes are committed outside of military 
reservations and when they are within the 
investigative jurisdiction of the FBI. The 
exceptions to this rule are: one, when the 
crime is committed by military personnel 
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while on organized maneuvers and no person 
except military personnel is involved as a 
principal, accessory or victim; and two, 
where the military departments concerned 
believe that the crime involves. special 
factors relating to the administration and 
discipline of the Armed Forces which would 
justify investigation for the purpose of pros- 
ecution before a military tribunal. 


The FBI plays an important role in cases 
involving theft, embezzlement, and destruc- 
tion of Government property and fraud 
against the Government. It would be im- 
possible to estimate the losses experienced 
by the Federal Government over a year’s 
time due to these violations. Ever so often 
investigations will result in uncovering vast 
amounts of stolen material and evidence of 
thefts that have been continuing undetected 
over a period of years. A particularly aggra- 
vated instance of theft of Government prop- 
erty came to light when an alert Provost 
Marshal’s Office reported suspicious move- 
ments of trucks at an Eastern Naval Base. 
Subsequent investigation uncovered the 
shocking fact that during the six-year period 
prior to 1956, approximately 3 million dollars 
in Government cloth had been stolen by a 
band of conspirators. 


The Memorandum of Understanding 


treats this type of violation separately and 
requires that except in minor cases the FBI 
immediately advise the military commander 
whether or not investigation will be initiated. 
A similar responsibility rests with the mili- 
tary commander to report such thefts to the 
FBI as soon as possible. In these offenses 
alone there is a departure from the general 
terms of the Memorandum of Understanding 
—all offenses should be reported even though 
only military personnel may be involved. 


No agreement such as this can be all in- 
clusive. There will always be differences and 
disagreements, but by the same token, there 
should always be room for discussion and 
compromise. It is imperative that problems 
arising in the field be promptly recognized, 
discussed and resolved. Optimum results 
have been obtained where the FBI, the mili- 
tary services and the United States Attor- 
neys have adhered to the provisions of this 
agreement and where each agency concerned 
has implemented its policies by the forma- 
tion of effective working agreements on the 
field level. 


We in the FBI pledge our continued co- 
operation to the armed services of the United 
States and you may be sure our facilities are 
at your disposal in matters of mutual in- 
terest. 
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THE RULE OF LAW AND THE NATURAL LAW 


The Honorable Kotaro Tanaka 
Chief Justice of the Supreme Court of Japan 


The fact that in the United States of 
America May lst has been celebrated as 
“Law Day” with great success, since two 
years ago, on the wise initiative of the Presi- 
dent Eisenhower, is extremely important, 
and we may say that this is on consideration 
of the present international situation most 
adequate and appropriate. 


We Japanese jurists, certainly inspired by 
the American example, made a resolution on 
the occasion of the “Conference of the three 
Branches of the Judiciary” which took place 
on October 3rd last year, of instituting a 
“Law Day.” The resolution, unanimously 
adopted, is as follows: 


That the defense of freedom and justice, the 
maintenance of world peace, and the contribu- 
tion to the welfare of mankind thereby, under 
the people’s sovereignty, are the ideals which all 
of us Japanese wish to realize. 


For that purpose, we must protect the funda- 
mental rights of the individual by law and es- 
tablish firmly the social order by law. Further- 
more, international controversies must be settled 
by the principle of the rule of law. 


Therefore, in order to emphasize respect for 
law and the abovementioned ideal and wishes, 
we propose to institute October Ist as “Law 
Day.” 


The author was born October 25, 1890, in Kago- 
shima Prefecture. He was graduated from Tokyo 
Imperial University, Law Department, and also 
studied law in the United States and Europe. He 
became the Dean of Faculty of Law at Tokyo Impe- 
rial University in 1937. He became the Minister of 
Education in the first Yoshida Cabinet at the end of 
the Pacific War. He served as a member of the 
House of Councillors. After resigning from that po- 
sition he was appointed to his present post as Chief 
Justice of the Supreme Court of Japan. He is ex- 
pected to retire from the bench on 25 October 1960. 
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We sincerely wish that this resolution may 
not remain a dead letter, and that the annual 
celebration of “Law Day shall not be limited 
to the narrow circle of jurists, but that the 
“Law Day” movement will develop a mean- 
ing for the people at large. 


It is without the slightest doubt that the 
movement for “Law Day” is a concrete 
manifestation of the rule of law, which has 
recently had global repercussions through 
many international organizations and groups 
of jurists representing various countries. 
What they have in mind are mainly inter- 
national issues: namely, how to establish 
world peace despite the menace of Com- 
munism and how to defend the rights of op- 
pressed minorities, particularly in the coun- 
tries behind the Iron Curtain. In this coun- 
try the proclamation of the rule of law has 
a still more special significance as a domestic 
matter. 


We have many pathological phenomena 
inherently rooted in the administration of 
the judiciary: delay in the law, appeal taken 
for dilatory purposes, ineffective execution 
of decisions, criticism of pending cases, sen- 
sational reporting of proceedings, and so 
forth. These are a chronic disease, which 
have remained serious problems requiring 
solution already for many years. But after 
the war, new problems have been born. Our 
courts had to face such difficulties as dis- 
turbance in the courtrooms, abuse of the 
right of challenge of judges, defamatory 
utterances against judges or public prose- 
cutors, prejudiced statements of defense 
counsel, demonstrations in the environment 
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of the court, and so forth. Such repre- 
hensible incidents are mostly caused by the 
Communists or their fellow-travelers, in 
cases involving labor problems or public 
order, and are considered by them as a means 
of what they call the “court struggle.” It 
seems that their main intention lies in dis- 
crediting the dignity of the courts. 


There is no doubt that the rule of law is 
seriously endangered in these cases, particu- 
larly in matters of the second category, be- 
cause these phenomena present themselves 
as means of hampering the normal activi- 
ties of the judiciary as a function of the 
legitimate power of the State. In these cases 
we are confronted by an entirely different 
philosophy or viewpoint toward the concept 
of the rule of law, which under our demo- 
cratic Constitution cannot be admitted. For 
them the courts mean nothing but the scene 
of the “class struggle’ and the law is nothing 
but a measure for the governing class to 
oppress the working class. 


In order to support their own viewpoint, 
however, they do not hesitate to invoke the 


principles of fundamental human rights, par- 
ticularly of freedom of expression, which are 
the product of liberalism and democracy and 
therefore alien to their own philosophy. 


In these circumstances our judges are 
obliged to choose one of two alternatives: 
Democracy or Communism, But inasmuch 
as they are charged with judicial duties 
under a democratic Constitution, there is no 
possibility of their professing Communism 
or being sympathizers with Communists. Of 
course, the Constitution guarantees the free- 
dom of conscience, and one may hold the 
communistic faith as an individual without 
any objection; however, whether he can then 
serve his office properly is quite a different 
matter. 


Judges may be different in their creeds: 
they can be Shintoist, Buddhist, Catholic, 
Protestant, or atheist; but from the political 
and legal point of view they are required all 
to have the same faith in the Constitution, 
of which they are the defenders and guard- 
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ians. If this faith is lacking in judges, they 
are unqualified, because they cannot accom- 
plish their duties with firm conviction for 
realizing the rule of law in the democratic 
sense against any violence or force, no mat- 
ter whether these come from Communism or 
from Fascism. 


The faith and conviction required from 
judges as foundation of their judicial ethics 
presuppose a social philosophy which may 
give a theoretical basis for the democracy: 
that is the idea of natural law. 


I will abstain here from describing the 
doctrine of natural law; I should like only to 
point out that natural law is a kind of moral 
law engraved in the mind of the rational 
beings, cognizable by reason, immutable and 
universal. It furnishes the spiritual basis 
for all positive laws as the criterion of legis- 
lation and the guiding principle of inter- 
pretation of the positive law. 


It is very clear that our Constitution is 
based upon the philosophy of natural law. 
The Preamble recognizes a universal prin- 
ciple of mankind (namely, democracy) as 
the foundation of the Constitution. What is 
stated in the Preamble—“We reject and re- 
voke all constitutions, laws, ordinances and 
rescripts in conflict herewith’—reproduces 
accurately the doctrine of the classic natural 
law declaring the nullity of positive law in 
contradiction with its principles. Further- 
more, Article 11 explicitly characterizes the 
fundamental human rights as “eternal and 
inviolate rights.” 


These passages are full of significance 
from the viewpoint of political philosophy. 
Our Constitution, in itself the “Supreme 
Law” of the land, is not a true supreme law, 
but is subject to the higher law, a super- 
constitution—natural law, inviolable by the 
State, even by the unanimous decision of the 
whole people. 


Consequently the people are not truly 
sovereign. Their sovereignty is derived 
from natural law. The real sovereign is He 
who created human beings and implanted in 
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the human nature the sense of the natural 
law. 


What is the essential difference between 
democracy and totalitarianism, including 
both Communism and Fascism? It is whether 
they accept or repudiate natural law. 


Democracy logically presupposes’ the 
natural law, in so far as the concept of 
natural law includes the recognition of the 
authority of the State, its limit, the ideas of 
justice, freedom and the common good. 

The idea of pacifism, which represents one 
of the fundamental pillars of the Constitu- 
tion, is inseparably associated with justice, 
freedom and the common good. Peace means 
the realization of democracy in the world- 
community; that is, nothing bu the realiza- 
tion of natural law on a giobal scale. 

We may conclude that the problems and 
the solutions are fundamentally the same in 
domestice and international societies, be- 
cause all mankind must live under the same 
principle, namely the natural law. 


All pathological 


phenomena in human 


UCMJ AMENDMENT 


society can in the fina] instance be attributed 
to the weakness of the sense of natural law. 
To be able to overcome the power of evil, we 
are required to have a legal philosophy. For 
this purpose simple liberalism is not enough. 
So far as the rule of law means only the rule 
of positive law, its application does not ex- 
ceed the limits of the domestice society. A 
more comprehensive and powerful principle 
is needed to confront the philosophy of Com- 
munism: that is natural law. 


All we Japanese jurists have the noble 
mission of defenders of the democratic Con- 
stitution. Democracy must have the right 
of self-defense. We are the defenders of 
democracy, and consequently of the natural 
law. Fighting for the natural law is the 
only way to be able to overcome domestic 
and international crimes. In this direction 
our people, particularly jurists, must collab- 
orate with American friends and colleagues 
for the cause of democracy and peace, which 
is to say, for the realization of the rule of 
law throughout the world. 


Public Law 86-633, 86th Congress, which becomes Article 58a UCMJ, 
was approved on July 12, 1960, and is quoted herewith: 

Be it enacted by the Senate and House of Representatives of the United States of 

America in Congress assembled, That subchapter VIII of chapter 47 of title 10, 


United States Code, is amended as follows: 


(1) By adding the following new section at the end thereof: 
“§ 858a. Art. 58a. Sentences: reduction in enlisted grade upon approval 

“(a) Unless otherwise provided in regulations to be prescribed by the Secretary 
concerned, a cort-martial sentence of an enlisted member in a pay grade above E-1, 
as approved by the convening authority, that includes— 


“(1) a dishonorable or bad-conduct discharge; 


“(2) confinement; or 
“(3) hard labor without confinement; 


reduces that member to pay grade E-1, effective on the date of that approval. 
“(b) If the sentence of a member who is reduced in pay grade under subsection 


(a) is set aside or disapproved, or, as finally approved, does not include any punish- 
ment named in subsection (a) (1), (2), or (3), the rights and privileges of which he 
was deprived because of that reduction shall be restored to him and he is entitled to 
the pay and allowances to which he would have been entitled, for the period the 
reduction was in effect, had he not been so reduced.” 

(2) By adding the following new item at the end of the analysis: 


“858a. 58a. Sentences: reduction in enlisted grade upon approval.” 


Approved July 12, 1960. 
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HOW 248 WORDS GOT THE WRIGHT BROTHERS 


OFF THE 


GROUND 


Henry B. Keiser 


It might be said that the first military 
plane flew on one sheet of paper! In fact, 
one side of one sheet of lettersize paper could 
easily contain the entire 248-word text of 
the 1908 contract with the Wright Brothers 
for the United States’ first military plane. 


Of course, specifications were also in- 


corporated into the contract, but these ac- 
counted for only another 909 words (three 
pages) of text. (The relatively brief Wright 
Brothers’ proposal also became part of the 
contract terms. ) 

Packed into these short documents, how- 


ever, are procurement concepts which are 
“live” today. This article is intended to 
summarize them—in more words, by the 
way, than the original contract itself! 


1. On December 23, 1907, the Signal Corps issued 
“Specification No. 486—Advertisement And Specifi- 
cation For A Heavier-Than-Air Flying Machine,” 
calling for submission of sealed proposals by 12:00 
noon, February 1, 1908. Two things are of interest 
here: (a) the procurement was initiated by adver- 
tising and (b) the specifications were of a perform- 
ance-type (i.e., stating only how the machine must 
perform, rather than prescribing construction de- 
tails). Of course, because of the necessity of evalu- 
ating the various designs, this was not a formally 
advertised procurement (requiring award to the 
lowest responsive and responsible bidder)—in fact, 
the Wright Brothers’ bid was not the lowest. 


2. The 248-word contract document itself (incor- 


The author is a practicing attorney in Washing- 
ton, D. C. He is a graduate of Harvard Law School 
and a member of the New York, District of Colum- 
bia, Florida and Supreme Court Bars. 


Copyright © H. B. Keiser 1960 
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porating the performance specification and the 
Wright Brothers’ proposal) was executed on Febru- 
ary 10, 1908. It contained three articles: 
(a) Article I—requiring manufacture and de- 
livery of “One (1) heavier-than-air flying ma- 
chine, in accordance with Signal Corps Specifi- 
cation No. 486.” 
(b) Article II—requiring “complete delivery” 
of the machine “on or before August 28, 1908.” 
(c) Article Il1I—providing for “rigid inspec- 
tion” by the Government prior to acceptance of 
the machine. 


3. In modern-day terms, the contract was for the 
procurement of a complete “weapons system” and 
the Wright Brothers were the “weapons system 
manager.” As distinguished from current practice, 
however, the Government retained no controls over 
whatever subcontracting was engaged in by the 
Wright Brothers. 

4. The contract was of an incentive-performance 
type. In brief, the specification provided that the 
full $25,000 contract price would be paid if the 
plane’s speed averaged 40 M.P.H.; a 10% reduction 
in price would be made for each mile by which the 
speed fell short of 40 M.P.H. (with the plane to be 
rejected if its speed was under 36 M.P.H.); and a 
10% increase in price would be awarded for each 
mile (up to 44 M.P.H.) by which the speed exceeded 
40 M.P.H. Thus the final contract price could vary 
between a low of $15,000 (36 M.P.H.) and a high of 
$35,000 (44, or more, M.P.H.). 

But—no provision was made for fractional 
speeds. For example, suppose the plane flew 
42.6 M.P.H. In these circumstances three 
possibilities existed: (a) ignore the fraction 
and pay the 42 M.P.H. price ($30,000) ; (b) 
round the fraction to the next highest figure 
and pay the 43 M.P.H. price ($32,500); or 
(c) pay the exact pro-rata price for 42.6 
M.P.H. ($31,500). 

































It is reported that this gap in the contract 
did, in fact, lead to a difference of opinion. 
The Wright Brothers claimed a pro-rata 
price for the fractional speed actually 
achieved, but the Government payment was 
based on the speed less the fraction. Appar- 
ently, the Wright Brothers accepted the 
Government payment without further con- 
test. (The contract, by the way, did not con- 
tain the now-familiar “Disputes” clause, 
permitting contractor to appeal a Contract- 
ing officer’s adverse decision on a question 
of fact to the procuring agency head, or his 
delegate.) 


5. No demand was made by the Government for 
patent rights to the Wright Brothers’ machine, and 
the specification expressly provided that the Broth- 
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ers’ proprietary data would not be shown to other 
bidders. 


6. Payment was to be made only after trial and 
acceptance of the machine—in other words, neither 
advance nor progress payments were permitted. 

7. Finally, the Wright Brothers were required to 
furnish a performance bond in an amount equal to 
the price stated for the 40 M.P.H. speed ($25,000). 


Yes, life was comparatively simple back 
in 1908 and this simplicity was reflected 
in the relative lack of complexity of military 
hardware itself and in the brevity of con- 
tracts written for such hardware. Yet it 
seems evident that the same basic threads of 
Government procurement problems and tech- 
niques form part of both the 1908 and 1960 
patterns. 
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CONFESSION CORROBORATION 


Colonel Roger H. Miller, Hq AMC 


INTRODUCTION 


Throughout its short span of existence, the 
United States Court of Military Appeals has 
necessarily had to rule on the sufficiency of 
evidence required prior to the admission into 
evidence of an extra-judicial confession of 
the accused in trials by courts-martial. The 
decisions in this area give rise to at least two 
important questions, the discussion of which 
shall constitute the scope of this article to 
which is added a suggested solution: 


1. What is the holding of the United 
States Court of Military Appeals on 
this rule of evidence? 


2. How does such holding compare with 
the rule applicable in Federal Courts? 


HISTORY AND ANALYSIS 


Shortly after the adoption of the Uniform 
Code of Military Justice and the Manual for 
Courts-Martial 1951, the United States Court 
of Military Appeals, in its earliest opinion 
involving corroboration of a _ confession, 
ignored all military precedent and current 
authority (MCM 1951, para 140a) and de- 
clared: 

It is the universal rule that an accused cannot 
legally be convicted upon his uncorroborated 
extra-judicial confession—there must be sub- 
stantial evidence of the corpus delicti other than 
the confession. Forte v. United States, 94 F2d 


236. (U.S. v. Brooks, 1 USCMA 88, 1 CMR 88, 
90) 


The author is a graduate of the University of 
Indiana Law School and a member of the Indiana 
and United States Supreme Court Bars. 
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This total reliance on the universality of 
the Forte rule of corroboration was, of 
course, unwarranted. [Daeche v. United 
States (1918), 250 F 566 (CA 2d Cir)] The 
Court found a larger and more sophisticated 
view of the law required in a resolution of 
the same problem when it next came before 
it. (U. S. v. Uchihara, 1 USCMA 123, 2 
CMR 29). 


The Court in Uchihara felt called upon to 
examine and compare the pertinent provi- 
sions of both the 1949 and 1951 editions of 
the Manual, but the author of the principal 
opinion, while admitting the existence of a 
requirement for corroboration to be “an 
essential and settled part of military law 
(Uchihara, supra, 31), explicitly refrained 
from determining the nature and quantum 
of corroboration which would satisfy such 
requirement. It can be argued that, implicit 
in the principal opinion, a favorable recogni- 
tion of a rule of corroboration less stringent 
than that announced in Forte was being at- 
tempted by the author, Judge Brosman. 


Judge Quinn, who had espoused the Forte 
rule while dissenting in Uchihara, spoke for 
the Court next in U.S. v. Goodman, 1 
USCMA 170, 2 CMR 76: 


Practically all the cases supporting the ma- 
jority rule on the elements of corpus delicti, 
while they differ in terminology have one com- 
mon denominator. They require substantial evi- 
dence, establishing the death of a human being 
by unlawful means. The use of phrases “evi- 
dence tending to prove,” “under such circum- 
stances as to exclude,” “some evidence,” and 
“evidence of circumstances indicating the prob- 
ability,” are simply variations of the substan- 
tial evidence rule set out in the case of Forte Vv. 
United States, 94 F2d 236 (CA DC Cir). The 
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rule laid down in the Forte case appears to us 
to be both logical and sound. 


Having thus adopted and restated the 
Forte rule of confession corroboration, the 
Court next considered the adequacy of evi- 
dence corroborative of an accused’s confes- 
sion in the Evans case. This decision was 
delivered in brief and almost deceptively 
simple terms: 


. . we shall be satisfied if, for any crime, 
there is substantial evidence which makes it 
probable that the accused did not confess to 
an offense which never occurred. (U. S. V. 
Evans, 1 USCMA 207, 2 CMR 113; see also 
U. S. v. Long, 2 USCMA 45, 6 CMR 45) 


The Evans case had a ready appeal for 
writers of reviews prepared for approving 
authorities and gained even greater accept- 
ance at the hands of appellate government 
counsel and boards of review. The Court of 
Military Appeals reluctantly admitted, how- 
ever, that the broad language and apparently 
relaxed view of the Court in Evans was 
hedged about by the requirements of the law 
as expressed in the Manual and in civilian 
judicial precedents. It is most interesting to 
note that, in expressing regret over the 
strictness of such authorities, Judge Bros- 
man in the Jones case took pains to limit his 
citations to the landmark case standing 
against the Forte rule: 


Congress has explicitly imposed upon the 
courts of the military system the requirement of 
confession corroboration—and we have inherited 
as well a legacy of law developed and nurtured 
through years of experience in civilian criminal 
courts. We—and we are not alone in this 
thought—frankly recognize that the require- 
ment of corroboration is overemphasized not in- 
frequently. Originally and properly developed 
to prevent convictions on the basis of false con- 
fessions, it is at times applied with offensive 
technicality. It is distinctly arguable, we be- 
lieve, that whatever danger of this evil may 
exist today may safely be met by other safe- 
guards. Wigmore, §§ 866, 867. However, we 
may not reject existing law but must apply it. 
On this same subject, Judge Learned Hand, also 
dubious of the length to which corpus delicti has 
been carried, has spoken as follows in Daeche V. 
United States, 250 F 566, 571-572 (Ca 2d Cir): 

. .. But we should not feel at liberty to dis- 

regard a principle so commonly accepted, 


merely because it seems to us that such evils 

as it corrects could be much more flexibly 

treated by the judge at trial... (U.S. Vv. 

Jones, No. 288, 2 USCMA 80, 85) 

All the preceding decisions as well as the 
basic philosophy underlying confession cor- 
roboration were brought into focus by the 
Court’s opinion in the case of U.S. v. Isen- 
berg, 2 USCMA 349, 8 CMR 149. The Isen- 
berg decision, written by Judge Latimer, 
undertook a comprehensive disposition of all 
questions relating to the weight, nature, and 
extent of evidence required to lay the ground- 
work for reception into evidence of an extra- 
judicial confession of an accused. Because of 
the scope of its language Isenberg became a 
case in the nature of a gauge against which, 
for a considerable period of time, all ques- 
tions of corroboration were measured. The 
author judge recognized the clear split of 
authority existing in federal civilian juris- 
dictions by quoting from Daeche and Forte 
the essentials of each of these signally diver- 
gent precedents: 

One of the early leading Federal cases which 
has been cited repeatedly in military cases is 
United States v. Daeche, 250 F 566, decided by 
the Circuit Court of Appeals, Second Circuit, in 
1918. It appears to support the concept that 
any evidence which will support the truthfulness 
of the confession is sufficient corroboration. 

This case seems to have set the pattern for 
the various Federal Circuit Courts until the 
United States Court of Appeals for the Dis- 
trict of Columbia in Forte v. United States, 
94 F2d 236 (1937), announced a different 
standard. The Court stated as follows: 

. .. there can be no conviction of an accused 
in a criminal case upon an uncorroborated con- 
fession, and the further rule, represented by 
what we think is the weight of authority and 
the better view in the Federal courts, that such 
corroboration is not sufficient if it tends merely 
to support the confession, without also embrac- 
ing substantial evidence of the corpus delicti 
and the whole thereof. We do not rule that such 
corroborating evidence must, independent of the 
confession, establish the corpus delicti beyond a 
reasonable doubt. It is sufficient, according to 
the authorities we follow, if, there being, inde- 
pendent of the confession, substantial evidence 


of the corpus delicti and the whole thereof, this 
evidence and the confession are together con- 


Vol II, No. 5 





vineing beyond a reasonable doubt of the com- 
mission of the crime and of the defendant’s 
connection therewith. 


The rule was followed in Ercoli v. United 
States, 131 F2d 354 (CA DC Cir) (1942) 
where the defendant was convicted of negli- 
gent homicide. The evidence showed that he 
had caused the death of a human being by 
wrongful operation of a motor truck. How- 
ever, the required element that he had 
operated the truck at an immoderate rate of 
speed or in a careless, reckless or negligent 
manner was not shown by any evidence 
apart from his confession. There the Court 
said: 


Briefly stated the rule of the Forte case is 
that (1) there can be no conviction of an accused 
person in a criminal case [spon an uncorrobo- 
rated extra-judicial confession; (2) such cor- 
roboration is not sufficient if it tends merely to 
support the confession without also embracing 
substantial evidence touching and tending to 
prove each of the main elements or constituent 
part of the corpus delicti; (3) however, such 
corroborating evidence need not, independent of 
the confession, establish the corpus delicti be- 
yond a reasonable doubt; (4) if there is sub- 
stantial evidence of the corpus delicti, inde- 


pendent of the confession, and the two, together, 
are convincing beyond a reasonable doubt of a 


defendant’s guilt, that is sufficient... . 
supplied.) 


Judge Latimer continued in Isenberg by 
setting forth a careful examination of the 
pertinent provisions of the Manual for 
Courts-Martial U. S. Army 1921, Manual for 
Courts-Martial U. S. Army 1928, Manual for 
Courts-Martial 1949, and of the present Man- 
ual, summing up in these words: 


The present provision does not carry the 
clause that the corroborating testimony need not 
“cover every element of the offense charged” and 
this must have been deleted for some purpose. 
We, therefore, are not called upon to determine 
if there is a conflict between this and other pro- 
visions found in the previous Manual para- 
graphs. Moreover, while we might seek to de- 
termine the intent behind the deletion, in view 
of the present state of military law on the sub- 
ject, we believe it will suffice to lay aside that 
issue and measure the corroborative evidence by 
the only test now prescribed in the Manual, that 
is, that there must be evidence in the record, 
aside from the confession, showing that the of- 


(Italics 
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fense charged has probably been committed by 
someone. ... 


Judge Brosman concurred in the result 
but expressed in doing so his profound mis- 
givings: 

Regretfully I concur in the result reached by 
the majority. I concur because I cannot bring 
myself to disagree with its members that the 
Manual compels the conclusion they have 
reached—this despite my feeling that the gulf 
they envisage really does not separate the 
Daeche case from the more recent Federal deci- 
sions involving Forte and Ercoli. 


Chief Judge Quinn, speaking for the 
unanimous Court in the Dolliole case, elabo- 
rated on the same point: 


This requirement of the Manual (para 140a 
pertaining to corroboration) follows the pre- 
vailing American law on the subject, and its 
position in the structure of military law is cer- 
tain. United States v. Uchihara (No. 60), 1 
USCMA 123, 2 CMR 29, decided February 4, 
1952; United States v. Forest L. Evans (No. 
143), 1 USCMA 207, 2 CMR 113, decided March 
10, 1952. As indicated by several decisions of 
this Court, the sufficiency of the evidence aliunde 
the confession is measured by the facts of each 
case. By its terms, corroborative evidence need 
not tend to connect the accused with the of- 
fense. It should be made clear that this rule 
does not require that the confession itself needs 
corroboration. The record must show simply 
that the offense charged has probably been com- 
mitted by someone. United States v. Isenberg 
(No. 579), 2 USCMA 349, 8 CMR 149, decided 
March 25, 1953. (U.S. v. Dolliole, 3 USMCA 
101, 11 CMR 101) 


At this point then, the Court had an- 
nounced its position to be that prescribed by 
paragraph 140a of the Manual which, in 
turn, identified as consonant with and con- 
sequent to “the prevailing American law on 
the subject.” This approach was later even 
more clearly stated as a standard to be used 
by the Court in connection with Manual pro- 
visions: 

We are required to follow the provisions of 
the Manual for Courts-Martial, United States, 
1951, unless they cover fields outside the author- 
ity of the President, offend against the Code, or 
are contrary to well-recognized principles of 
law applied in the Federal Courts. (U.S. Vv. 


Kunak, 5 USMCA 346, 17 CMR 346) (Italics 
supplied.) 


The Court’s view that the Forte rule repre- 
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sented “the prevailing American law on the United States, No. 52, 348 U. S. ............ , 75S. Ct. 
subject,” arguably valid when stated in 194. It is sufficient if the corroboration supports 
Dolliole was rendered obsolete by the Su- the essential facts admitted sufficiently to jus- 


preme Court of the United States on the ered ta wigs torte grt yon ie 

sixth day of December 1954. On that date must, of course, be sufficient to find guilt be- 

the Supreme Court decided, for the first yond a reasonable doubt. (Opper v. U. S., 348 

time, the extent of corroboration necessary U. S. 84, 75 S. Ct. 158) 

to admission of a confession in a criminal When the Court of Military Appeals next 

case in Federal Courts of this country. came to grips with the issue of confession 
This decision considered the disparity of corroboration they were directly confronted 


Daeche and Forte and concluded as follows; With the Opper rule: 


Second. We next consider the extent of the 
corroboration of admissions necessary as a mat- 
ter of law for a judgment of conviction. On this 
point the cases in the Federal courts show di- 
vergence. One line of cases follows the rule set 
out in Daeche v. United States, 2 Cir. 250 F. 566, 
that the corroborative evidence is sufficient if it 
touches the corpus delicti “in the sense of the 
injury against whose occurrence the law is di- 
rected,” 250 F. at page 571, and is of a type 
which goes to fortify the truthfulness of the 
confession. Some cases would seem only to re- 
quire the letter half of the Daeche rule. That is, 
proof of any corroborating circumstances is ade- 
quate which goes to fortify the truth of the con- 
fession or tend to prove facts embraced in the 
confession. There is no necessity that such proof 
touch the corpus delicti at all, though, of course. 
the facts of the admission plus the corroborating 
evidence must establish all elements of the 
crime. 


Other decisions tend to follow the rule enun- 
ciated in Forte v. United States, 68 App. D. C. 
111, 94F. 2d 236, 240, 244, 127 A. L. R. 1120, 
that the corroboration must consist of substan- 
tial evidence, independent of the accused’s extra- 
judicial statements, which tends to establish the 
whole of the corpus delicti. 


Whether the differences in quantum and type 
of independent proof are in principle or of ex- 
pression is difficult to determine. Each case has 
its own facts admitted and its own corrobora- 
tive evidence which leads to patent individuali- 
zation of the opinions. However, we think the 
better rule to be that the corroborative evidence 
need not be sufficient, independent of the state- 
ments to establish the corpus delicti. It is neces- 
sary, therefore, to require the Government to 
introduce substantial independent evidence 
which would tend to establish the trustworthi- 
ness of the statement. Thus, the independent 
evidence serves a dual function. It tends to make 
the admission reliable thus corroborating it 
while also establishing independently the other 
necessary elements of the offense. Smith v. 


We are met at the outset by the contention of 
Government Counsel that the time has come to 
retreat from the rule we announced in United 
States v. Isenberg, 2 USCMA 349, 8 CMR 149. 

i. Te: ee 

We have no difficulty in agreeing with coun- 
sel that this holding expressly adopts the rule 
set forth in United States v. Daeche, supra, and 
rejects the conflicting holding of Forte v. United 
States, supra. Indeed, the Supreme Court specif- 
ically referred to those lower court opinions by 
name and characterized them as_ divergent. 
Starting with that premise, Government Counsel 
urge that we should repudiate our holding in 
the Isenberg case, supra, and adopt what is now 
the Federal law on the subject. This we do not 
feel at all free to do. 

ia « « 

We have consistently recognized that where a 
Manual provision does not lie outside the scope 
of the authority of the President, offend against 
the Uniform Code, conflict with another well 
recognized principle of military law, or clash 
with other Manual provisions, we are duty- 
bound to accord it full weight. We have done so 
on numerous occasions and in various settings. 
United States v. Lucas, 1 USCMA 19, 22-23, 1 
CMR 19, 23-23; United States v. Adamiak, 4 
USCMA 412, 422, 14 CMR 412, 422; United 
States v. Smith, 5 USCMA 314, 321-322, 17 
CMR 314, 321-322; United States v. Kunak, 
5 USCMA 346, 355, 17 CMR 346, 355. Tested 
by those standards, there is nothing in the Man- 
ual itself which is inconsistent with the provi- 
sion at issue here, this rule does not contravene 
any portion of the Code, it is not contrary to 
any long-established military principle, and the 
President is expressly empowered to prescribe 
the rules of procedure to be followed by courts- 
martial, “including modes of proof.” Article 36, 
Uniform Code of Military Justice, 50 USC § 611. 
It necessarily follows that whatever may be the 
effect of Opper v. United States, supra else- 
where, the question is not an open one here. 
(United States v. Villasenor, 6 USCMA 3, 19 
CMR 129) (Italics supplied.) 
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Chief Judge Quinn filed a short dissent: 


I doubt that the rule requiring corroboration 
of a confession is a mere mode of proof. I 
would follow the rule announced by the United 
States Supreme Court in Opper v. United States, 
348 US 84, 99 F2d 104, 75 S Ct 158. The Man- 
ual is not binding on us when it conflicts with 
the law. (Villasenor, supra) 


With this decision the Court replaced its 
“prevailing American law” standard with 
the “prevailing military law” test. 

Through the succeeding years since the 
Villasenor decision, handed down June 3, 
1955, the Court has adhered to the repudi- 
ated Forte rule. (U.S .v. Morris, 6 USCMA 
108, 19 CMR 234; U.S. v. Payne, 6 USCMA 
225, 19 CMR 351; U.S. v. Bonds, 6 USCMA 
231, 19 CMR 357; U.S. v. Holmes, 6 USCMA 
151, 19 CMR 277; U.S. v. Gehring, 6 USCMA 
657, 20 CMR 373; U.S. v. Leal, 7 USCMA 15, 
21 CMR 141; U.S. v. Mims, 8 USCMA 316, 
24 CMR 126; U.S. v. Spence, 9 USCMA 341, 
26 CMR 121). 

The central issue is neither dead nor for- 
gotten. As recently as November 20, 1959, 
‘the Court again rejected the Opper rule and 
Chief Quinn dissented. (U.S. v. McFerrin, 
11 USCMA 31, 28 CMR 255) 


SUMMARY 


Thus we see that a different rule has de- 
veloped between the Federal judiciary on the 
one hand, and the Court of Military Appeals 
on the other, with regard to the rule of evi- 
dence applicable to corroboration of extra- 
judicial confessions. 


The rule of the Federal judiciary on this 
subject is that the corroborative evidence 
need not be sufficient, independent of the 
confession, to establish corpus delicti. It 
requires the government to introduce sub- 
stantial independent evidence which tends 
to establish the trustworthiness of the state- 
ment. This is the holding of the U. S. 
Supreme Court in the Opper case. 


The rule applicable to military tribunals, 
as is now definitely established by the Court 
of Military Appeals, is that an extra-judicial 
confession must be corroborated by some 
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evidence, direct or circumstantial, bearing on 
each element of the crime alleged, save only 
the identity of the perpetrator. This, of 
course, is a more stringent rule than that 
applicable in the Federal] courts. 

The Court of Military Appeals concludes 
that the above rule is the only one per- 
missible under paragraph 140a, Manual for 
Courts-Martial, U. S. 1951. 

It is submitted that this very real differ- 
ance between the holding of the United 
States Supreme Court on the one hand, in 
Opper, and the position of the Court of Mili- 
tary Appeals on the other hand, in Vil- 
lasenor, is not only unfortunate but is defi- 
nitely inconsistent with the intent of Con- 
gress in prescribing the Uniform Code of 
Military Justice. 

Article 36. President may prescribe rules. 

(a) The procedure, including modes of proof, 
in cases before courts-martial, courts of in- 
quiry, military commissions, and other military 
tribunals may be prescribed by the President by 
regulations, which shall, so far as he deems 
practicable, apply the principles of law and the 
rules of evidence generally recognized in the 
trial of criminal cases in the United States Dis- 
trict Courts, but which shall not be contrary to 
or inconsistent with this code. 

(b) All rules and regulations made in pur- 
suance of this Article shall be uniform in so far 


as practicable and shall be reported to the 
Congress. 


CONCLUSION 

The solution would appear to lie in the 
promulgation of an Executive Order amend- 
ing para 140a of the Manual to conform 
with the Opper rule. Such action on the part 
of the President would carry out the intent 
of Congress to the effect of maintaining the 
standards of law for servicemen on a par 
with civilian guidelines, Concurrently the 
obstacle of the present Manual provision 
would be removed from the decisional path 
of the Court of Military Appeals. The legis- 
lative, judicial, and executive branches of 
government would thus be harmonized on 
this point of law. “Prevailing military law” 
will then be synonymous with “prevailing 
American law,” at least with respect to con- 
fession corroboration. 





TEXT OF GENERAL KUHFELD’S ACCEPTANCE OF CITATION 
FROM RESERVE OFFICERS ASSOCIATION 


Mr. President, Members of the Reserve Of- 
ficers Association: ~ 


It is with a great sense of honor that I 
accept this citation on behalf of the Judge 
Advocate General’s Department of the 
United States Air Force. 


We have long felt our Reserve support is 
equally important as our Active Duty force. 
The program for which this citation is 
awarded the Department is our attempt to 
fuse the two. 


We believe training can be accomplished 
by doing, especially in the legal field. Both 
from your viewpoint and ours, there are 
advantages neither of us should overlook. 
You receive an up-to-date training course, 
limited only by your time. The active duty 


Air Force receives the benefit of your serv- 


John W. Richardson, Colonel USAFR, presents Major 
General Albert M. Kuhfeld with a placque from the 
ROA citing The Judge Advocate General’s Depart- 
ment. 
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ices. Together we can accomplish what was 
before a rather one-sided affair. 


To all our Associate Judge Advocates in 
the Air Force Reserve let me say this: We 
can make or break this concept by what we 
do, by the measure of participation each of 
us puts into it. Our active duty Judge Ad- 
vocates know your problems. They will take 
them into consideration in scheduling your 
duty periods. On the other hand, you should 
know some of our problems. Just as they 
recognize your limited time, you should know 
that in many instances setting up a duty 
schedule for you may entail considerable 
extra duty time for Base Judge Advocates. 
All I am saying is—be patient and fore- 
bearing; if it doesn’t all fall into line with 
the precision of a well-drilled battalion of 
show troops, remember they had to practice 
the drill many times before it was perfect! 


No program can be successful except on a 
team effort basis. You have submitted many 
fine suggestions which have been of great aid 
in bringing this program into being. We 
value these suggestions and urge you to 
never be hesitant in sending us more. This 
award would never have been possible with- 
out the complete cooperation of the Reservist 
and the Active Duty establishment. You have 
rendered a valuable contribution to the Air 
Force. I know this is only the beginning of 
what we can do together. 


This award is not only to the Active Duty 
portion of the Judge Advocate General’s 
Department. It is to the combination of you 
our Reserve support and the people who 
wear the uniform day in and day out. 


Again, on behalf of the Judge Advocate 
General’s Department, I thank you for this 
honor. 
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ADMINISTRATIVE CONTROL OF APPROPRIATIONS 


Captain Basil F. Norris, Hq Ninth Air Force 


You, too, can violate AFR 177-16. It has 
happened to other Judge Advocates. What, 
you ask, is AFR 177-16? It is the purpose of 
this short article to call your attention to this 
Air Force directive and to briefly outline its 
purpose, statutory basis, and several of its 
noteworthy provisions. Although the staff 
judge advocate is not the principal staff 
officer interested in the proper control of 
appropriated funds, he does have a definite 
responsibility in this field. As a matter of 
fact, every individual in the United States 
Air Force has such a responsibility. Every 
dollar appropriated by the Congress must be 
properly controlled, properly obligated, and 
properly expended. 


Laxity in the control of funds cannot be 
tolerated. Aside from the fact that ordinary 
business prudence dictates that we carefully 
control our available funds, Congress, the 
Department of Defense, and the Department 
of the Air Force demand it. 


Many years ago, Congress enacted a 
statute! prohibiting the over-obligation of 
funds. In 1905, the statute was amended and 
the apportionment of appropriations to pre- 
vent deficiency or supplemental appropria- 


The author is a graduate of the University of 
South Carolina—LL.B.—September 1950. Admitted 
to Supreme Court of South Carolina same year. 


*R.S. 3679, Act of July 12, 1870, Ch. 251, sec. 7, 16 
Stat 251. 


* Act of March 3, 1905, Ch. 1484, sec. 4, 33 Stat 
1257. 


* Act of February 23, 1906, sec. 3, 34 Stat 27, 48. 
‘H. Rept. 221, 79th Cong., Ist Sess. (1945). 
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tions was first required.? The following year 
another amendment*® was added which was 
also intended to reduce further the need for 
deficiency or supplemental appropriations. In 
the years immediately following World War 
II, it was not unusual for government agen- 
cies “to live beyond their means,” either for 
urgent projects or by inadvertent overex- 
penditure. These practices often resulted in 
requests for deficiency or supplemental ap- 
propriations, or in a requirement for the 
drastic curtailment of services — none of 
which are well liked by Congress. An indi- 
cation of how much Congress disliked these 
things can be garnered from a perusal of the 
following quotations: 


The committee met with instances which in- 
dicated either a lack of knowledge or an utter 
disregard of the socalled antideficiency law (31 
U.S.C. 665), in that agencies reported overobli- 
gations during the first half of the current fiscal 
year to an extent which places the Congress in 
the position either of granting additional funds 
or forcing the curtailment of operations, which 
in some cases would be unwise and harmful. 
That sort of practice cannot be continued, par- 
ticularly when the Congress is in continuous 
session. It must be stopped. 


. . . Instances have occurred where agencies 
do not actually incur deficiencies but proceed at 
an obligational rate which make necessary either 
a deficiency appropriation or the suspension or 
drastic curtailment of an activity for lack of 
funds. The committee does not propose to tol- 
erate that practice any longer. It intends to see 
that the antideficiency law (31 U.S.C. 665) is 
observed in letter and spirit and shall expect the 
Bureau of the Budget to report quarterly, start- 
ing at the close of the first quarter of the next 
fiscal year, the title of any appropriation net 
being administered in accordance with the letter 


and spirit of such law, the reasons therefor, and 
°° 
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the name and position of the official immediately 
responsible.5 


In order to reaffirm its opposition to un- 
businesslike practices, Congress “‘dusted off’ 
the old statute and amended it (or perhaps 
more accurately revised it) by means of the 
1951 General Appropriations Act. The 
amendments generally required the careful 
apportionment of all types of funds expended 
by federal agencies and required the efficient 
administration of the government’s business. 
As amended, the law directed the establish- 
ment of a system of administrative control 
over such funds. It was required that the sys- 
tem be so designed as to prevent over-obli- 
gation and, in the event of one, to fix respon- 
sibility therefor. This law’ is generally re- 
ferred to by either of its common names, i.e., 
Section 3679, Revised Statutes, or the Anti- 
Deficiency Act. 


Proceeding from generalities to specifics, 
the law speaks, inter alia, in the following 
terms: 

No officer or employee of the United States 
shall make or authorize an expenditure from or 
create or authorize an obligation under any ap- 
propriation or fund in excess of the amount 
available therein; nor shall any such officer or 
employee involve the Government in any con- 
tract or other obligation, for the payment of 
money or any purpose, in advance of appro- 
priations made for such purpose, unless such 
contract is authorized by law.8 

No officer or employee of the United States 
shall accept voluntary service for the United 
States or employ personal service in excess of 


5H. Rept. 1817, 79th Cong., 2nd Sess. (1946). 

* Act of September 6, 1950, sec. 1211, 64 Stat 765. 

731 U.S.C. 665. 

®Id. Sub-Sec. (a). 

°Id. Sub-Sec. (b). 

Id. Sub-Sec. (h). 

"% Parshall v. United States, 147 F. 433; 77 C.C.A. 
457; 18 Op. Atty. Gen 248; 19 Comp. Gen. 988, 28 Id. 
553, 35 Id 85, 36 Id 699, 38 Id 501, 39 Id 340, 39 Id 
422. 

31 U.S.C. 665, Sub-See (g). 

* DOD Directive No. 7200.1, Subject: Administra- 
tive Control of Appropriations Within the Depart- 
ment of Defense. The current directive is dated 18 
August 1955. 

* AFR 177-16, 12 Mar 1956, as amended. 

* Budget-Treasury Regulation No. 1. 
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that authorized by law, except in cases of emer- 
gency involving the safety of human life or the 
protection of property.® 


No officer or employee of the United States 
shall authorize or create any obligation or make 
any expenditure (A) in excess of an apportion- 
ment or reapportionment, or (B) in excess of 
the amount permitted by regulations prescribed 
pursuant to subsection (g) of this section.1° 


It is well settled that the purpose and 
intent of Congress in passing the Anti- 
Deficiency Law and its related statutes was 
to require all the departments of the gov- 
ernment, insofar as incurring obligations for 
expenditures is concerned to operate within 
the annual appropriation made for conduct- 
ing its affairs." 


The law also provided that the officer hav- 
ing administrative control of any appropria- 
tion would prescribe by regulation a system 
of administrative control over such funds.” 
The Department of Defense complied with 
the Congressional mandate by issuing a de- 
partment-wide directive.'* This directive fur- 
nishes detailed instructions for the imple- 
mentation throughout the Department of 
Defense of Section 3679 of the Revised 
Statutes. 


The Air Force has spelled out its require- 
ments in an Air Force Regulation.'* Great 
pains have been taken to assemble all of the 
necessary information in one place. The pro- 
visions of the statute, the DOD directive, and 
the provisions of the pertinent Budget- 
Treasury Regulation'® may be found in an 
attachment to Air Force Regulations 177-16. 


After an appropriation act has become 
law, certain steps are necessary in order to 
get the funds to the operating agencies. An 
apportionment is made from the Bureau of 
the Budget through the Department of De- 
fense to each individual service. An alloca- 
tion of funds is then made from Headquar- 
ters United States Air Force to each major 
command. In turn, a sub-allocation of funds 
is made by the major command to its inter- 
mediate commands—such as a numbered 
Air Force. The intermediate command then 
makes an allotment of funds to each of the 
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installations under it. At the installation 
level, there are three methods of authorizing 
using agencies to utilize an installation’s 
funds. These three are sub-allotments, ob- 
ligation authorities, and a direct fund cita- 
tion. In lawyer language it can be seen that 
these are “terms of art,” because they, as a 
general rule, define certain actions which 
transpire at specified levels of command. The 
important thing to remember, however, is 
that regardless of the name attached, each 
of these things is nothing more or less than 
a document making funds available in a 
specified amount for the purpose of incurring 
obligations for a specified time or a specified 
project. These are all administrative sub- 
divisions of the funds made available in the 
appropriation enacted by Congress. Such 
subdivision of appropriated funds has been 
specifically authorized by law.'® The admin- 
istrative subdivision of funds is a breaking 
down of the sum of money appropriated by 
Congress into the amount authorized at each 
level of command. In this connection, one of 
the noteworthy areas is that an overobliga- 
tion can occur at any level of a subdivision of 
funds. The fact that there is money available 
for obligation at a higher level does not miti- 
gate the violation. Each administrative sub- 
division of funds established pursuant to 
sub-section (g) acquires legal status insofar 
as violations of Section 3679 of the Revised 
Statutes are concerned. Any violation of any 
subdivision of funds must be reported to both 
the President of the United States and to 
the Congress.!* 


As a result of recommendation by the 


* 31 U.S.C. 665, Sub-Sec. (g). 

“Td. Sub-Sec. (i) (2); 35 Comp. Gen. 356, 37 Id. 
220. 

** House Document No. 192, 84th Congress. 

* Act of August 1, 1956, Ch. 814, sec. 3, 70 Stat 
783. 

” 37 Comp. Gen. 220, 223. 

"Id. at 224. 

* Sec. 3672, Revised Statutes, Act of March 2, 
1861, Ch. 84, sec. 10, 12 Stat 230, as amended by the 
Act of June 12, 1906, Ch. 3078, 34 Stat 755. 

* 41 U.S.C; 11. 

*15 Op. Atty. Gen. 124, 15 Id. 209. 
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Commission on Organization of the Execu- 
tive Branch of the Government,!* Congress, 
in 1956, amended '* the Anti-Deficiency Act 
to provide for the simplification of the sys- 
tem for subdividing funds. The effect of the 
amendment “is to require agencies to sim- 
plify present allotment systems for financial 
control of appropriations or funds with the 
‘objective of financing each operating unit, at 
the highest practical level, from not more 
than one administrative subdivision for each 
appropriation or fund affecting such unit’.”*° 


This portion of the statute has been 
emphasized because it may be the basis of 
some future change in the number of ad- 
ministrative subdivisions of funds within the 
Department of Defense or the Department of 
the Air Force. The Comptroller General has 
ruled that a provision in an administrative 
regulation which allows allottees to subdi- 
vide allotments into allowances as a means of 
meeting their operating needs rather than 
to serve as an apportionment control is 
proper and that the creation of an obligation 
in. excess of such allowance would not be a 
violation of the Anti-Deficiency Act.*! 


As with all other general rules, the rule 
prohibiting the overobligation of funds or 
the incurring of an obligation in advance of 
appropriations has its exception. This ex- 
ception is found in another statutory pro- 
vision.22. The applicable language is as 
follows: 


No contract or purchase on behalf of the 
United States shall be made, unless the same is 
authorized by law or is under an appropriation 
adequate to its fulfillment, except in the Depart- 
ments of the Army, Navy and Air Force, for 
clothing, subsistence, forage, fuel, quarters, 
transportation, or medical and hospital supplies, 
which, however, shall not exceed the necessities 
of the current year. 


It has been held that the exception con- 
tained in the above quoted provision in favor 
of contracts or purchases in the three armed 
services for the items listed withdraws such 
contracts or purchases from the operation 
of the prohibition in Section 665, Title 31, 
United States Code.*4 A good statement of 





the reasons for the exception is found in the 
dissenting opinion of Mr. Justice Nelson in 
an early case: 

It will thus be seen that contracts for the sub- 
sistence and clothing of the Army and Navy, by 
the secretaries, are not tied up by any necessity 
of an appropriation or law authorizing it. The 
reason of this is obvious. The Army and Navy 
must be fed, and clothed, and cared for at all 
times and places, and especially in distant serv- 
ice. The Army in Mexico or Utah are not to be 
disbanded and left to take care of themselves, 
because the appropriation by Congress, for the 
service has been exhausted, or no law can be 
found in the statute books authorizing a con- 
tract for supplies. . .25 

Although this 99 year-old statute is still in 
effect and available for use, its use has been 
very closely circumscribed by the Air Force. 
The restrictions are all stated in AFR 177- 
16. The important point to note is that the 
exception cannot be used unless there is a 
bona fide emergency which will not permit 
delay until funds are available. “Covering 
up” actual violations by means of this statu- 
tory exception will not be tolerated. Judge 
advocates may render a real service by being 


familiar with the restrictions imposed upon 
this method of procurement and by being 
ready to forestall any inadvertent misuse 
of it. 


Until very recently, Air Force Regulation 
177-16 made it very clear that there were 
two separate and distinct avenues leading 
to violations of that regulation (and conse- 
quently of Section 3679, Revised Statutes). 
The first was the over-obligation of funds 
and the second was for an unauthorized per- 
son to involve the government in a contract 
or other obligation for the payment of 
money. Since 6 May 1960, this is no longer 
the rule.** This latter portion of Air Force 
Regulation 177-16 has been deleted. Cur- 


* Pierce v. United States, 7 Wall. 666, 74 US 169, 
176. 

*Ltr. Dept of AF (AFAAF), Subj: Sec. 3679 
Violations, dated 6 May 1960. 

* 31 U.S.C. 665. 

* DOD Instruction No. 7200.3, dated 27 July 1955. 

*DOD Instruction No. 7200.1, dated 20 March 
1952. 
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rently, the only reportable violations of 
Section 3679, Revised Statutes, arise through 
the over-obligation of funds. The basis for 
the deletion of paragraph 5b is an agreement 
between the office of the Secretary of De- 
fense and Department of the Air Force. As 
the agreement has not yet been published, if 
indeed it ever will be, the exact basis for its 
terms is unknown, although it would seem 
safe to say that paragraph 5b was deleted 
because most violations arising under it were 
technical violations and did not result in an 
over-obligation of funds. The Anti-Deficiency 
Act?’ is, of course, concerned with the over- 
obligation of funds. The provision of para- 
graph 5b were most probably inserted in Air 
Force Regulation 177-16 originally because 
of certain language in a DOD instruction.** 
This instruction interpreted a provision in 
another DOD instruction,”® to the effect that 
all delegation of authority and functions as- 
signed in the directive were required to be 
in writing. The interpretation of this re- 
quirement was that any officer or employee 
of the Department of Defense who, without 
proper authority (i.e., who had not been 
delegated authority in writing) involved the 
government in a contract or other obligation 
for the payment of money for any purpose 
violated the Anti-Deficiency Law, regardless 
of whether an over-obligation actually oc- 
curred. 


A prime example of the type of “violation” 
formerly required to be reported under para- 
graph 5b, AFR 177-16, involved the follow- 
ing situation: A perfectly valid contract was 
let for the furnishing of wiping rags for a 
period expiring on 30 September 1959. At 
the termination of this contract, the firm 
which had been delivering the rags continued 
to do so and Base Supply continued to receipt 
for the same. These rags were used for their 
intended purpose and no other similar serv- 
ice was being provided. This situation con- 
tinued for several months. Continued, in 
fact, until the Accounting and Finance Of- 
ficer pointed out that the company was not 
going to be paid because the expenditures 
had not been properly authorized, The in- 
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formal contract was ratified and the laundry 
firm was paid. In this case, no one was hurt 
—the government received full value for its 
money and had funds available at all times 
to secure the services which had actually 
been rendered. 


The deletion of paragraph 5b from AFR 
177-16 does not mean that unauthorized per- 
sons are free to involve the government in 
contracts or other obligations for the pay- 
ment of money. Obligation incurred by un- 
authorized persons may result in obligations 
in excess of an administrative subdivision of 
funds for the two often go hand in hand. 


At this juncture, it should be pointed out 
that one of the noteworthy provisions of the 
Anti-Deficiency Law is an absolute require- 
ment for the imposition of appropriate ad- 
ministrative discipline in the event of a vi- 
olation of the statute. The law speaks in 
these terms: 

In addition to any penalty or liability under 
other law, any officer or employee of the United 
States who shall violate sub-sections (a), (b), 
or (h) of this section shall be subjected to ap- 
propriate administrative discipline, including, 
when circumstances warrant, suspension from 
duty without pay or removal from office; and 
any officer or employee of the United States 
who shall knowingly and willfully violate sub- 
sections (a), (b), or (h) of this section, shall, 
upon conviction, be fined not more than $5,000 
or imprisoned for not more than 2 years, or 
both.3° (Emphasis supplied.) 

As stated earlier, not only must the person 
causing the violation be punished, but a 
report of such action must be made to both 
the President of the United States and to the 
Congress.*! 

The requirement for the administering of 
punishment does not generally “set well” 
with those required to impose it, nor with 
those to whom it falls to recommend it. Most, 
if not all, of the violations are of the inno- 
cent, inadvertent type, and the imposition of 
punishment under such circumstances is not 
well received. Regardless of how loath one 
may be to impose punishment, such action 


® 31 U.S.C. 665 (i) (1). 
™ See note 17 supra. 
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must be taken. Because of extenuating cir- 
cumstances an oral admonition might be suf- 
ficient, but if it is appropriate, it must be 
administered. Any tendency on the part of 
a commander to fail to impose appropriate 
disciplinary action can only meet with vig- 
orous disapproval by the Department of the 
Air Force, Department of Defense, and by 
Congress. All judge advocates must be ready 
to point out the necessity for complying with 
this congressional requirement. If no other 
point is made in this article, it is hoped that 
the impression has been conveyed that this 
entire matter of the careful control of ap- 
propriated funds is most serious and must 
be treated in a serious manner. 

Violations of the Anti-Deficiency Act are 
not restricted solely to personnel in the ac- 
counting and finance or budget fields. For- 
tunately, judge advocates are not in a po- 
sition to cause many “177-16 violations” (the 
Air Force name for violations of Section 
3679 of the Revised Statutes). There are 
several ways, however, in which this unwel- 
come result can occur. An actual violation 
occurred when an assistant staff judge ad- 
vocate secured the services of a gun expert 
required in the conduct of a court-martial 
without following required procedures. An- 
other potentially troublesome area is that of 
subpoenaing witnesses. Trial counsel should 
arrange in advance for the commitment of 
sufficient funds to pay witness fees and mile- 
age costs. Although it would be a rare cir- 
cumstance, a violation could occur where a 
civilian court reporter is hired for a par- 
ticular case without following prescribed 
procedures. There are perhaps other areas 
where a judge advocate could cause a viola- 
tion of AFR 177-16. The purpose of this com- 
ment is to point out to judge advocates that 
aside from any professional or academic 
interests in this field, they should have a 
very real personal interest in it. We are 
not immune from violating the regulation 
and, therefore, we must certainly be aware 
of it and take steps to preclude any violations 
of it. 


Unquestionably, the aim of all individuals 
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in the Air Force is the complete elimination 
of all violations of AFR-117-16. Certainly 
the processing of reports of violations con- 
tributes very little to the mission of the Air 
Force. ‘While we are striving for perfection 
in this area, we may safely assume that an 
occasional violation will continue to occur. 
We, as judge advocates, will be of greater 
assistance and value to our commanders if 
we fully understand the basis and necessity 
for fund control procedures. Although staff 
judge advocates were required at one time 
to review all proposed administrative discip- 
linary actions,** such requirement has been 
withdrawn because of a fear that it in- 


* ALMAJCOM Message AFAAF-6A, 1494/57. 
* ALMAJCOM Message AFCAV, 1624/57. 
* Par. 8b(8), AFR 177-16. 


The Judge Advocate General 
United States Air Force 
Major General Albert M. Kuhfeld 


fringed upon command prerogatives.** Air 
Force Regulation 177-16 requires that every 
report of a violation contain a statement that 
the administrative disciplinary action taken 
has been reviewed and is deemed appropriate 
under the circumstances.** Because of this, 
commanders quite frequently desire that 
such proposed actions be routed through 
their legal adviser. These commanders feel 
that the staff judge advocate is in a par- 
ticularly good position, because of his train- 
ing and knowledge, to furnish a competent, 
objective and sound recommendation as to 
the adequacy of the punishment adminis- 
tered. It therefore behooves all of us to 
broaden our horizons and be prepared to 
render this valuable service to our com- 
manders. 


The Assistant Judge Advocate General 
United States Air Force 
Major General Moody R. Tidwell, Jr. 
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THE FOLLOWING REPRIMAND IS PUBLISHED EXACTLY AS FOUND IN OF- 
FICIAL FILES WITH THE EXCEPTION OF THE NAMES INVOLVED. 


August 22, 1925. 
Subject: Reprimand. 


TO : First Lieutenant ( name withheld ), Air Service Crissy Field, Presidio of 


San Francisco, California. (Through Commanding Officer, Presidio of San 
Francisco.) 


1. At a recent investigation by the Corps Area Commander concerning your partici- 
pation in the search for, and pursuit of, convicts escaping from the State Prison, San 
‘Quentin, California, it was shown, as stated by you, that on August 19, 1925, you received 
a telephone request from an official of the San Quentin Prison for assistance in the ap- 
prehension of escaped convicts, stated by him to have participated in murder, mutiny, 
and a general outbreak at the prison, and to have seized a small tug boat and escaped 
in San Pablo Bay. Thereupon, without reference to, or order or permission from, your 
post Commander or any other authority, you requested a noncommissioned officer to ac- 
company you and proceeded to the vicinity in an airplane, located the boat seized by the 
escaping convicts, communicated with the civil authorities by means of written messages, 
as result of which they were enabled to recapture these men within a period of approx- 
imately one and one-half hours after their escape. Your participation in the pursuit and 
capture of these men was given publicity and favorable comment in the press. 


2. However, the actions related above were in violation of law and the Army Regu- 
lations respecting the employment of the military forces in aid of the civil authorities. 
You have been informed of the intention of the Corps Area Commander to administer 
disciplinary action under the 104th Article of War, and have stated that you did not 


desire a trial by court-martial in lieu of such disciplinary action. You are therefore rep- 
rimanded. 


3. Your attention is directed to the provisions of the Act of June 18, 1878 (20 Stat. 
15) forbidding the employment of any part of the Army as a posse comitatus, or other- 
wise, for the purpose of executing the laws, except under certain circumstances in no way 
applicable to the present situation, and also to Army Regulations, No. 500-50, setting 
out in detail the circumstances in which the military forces may be employed, which 
regulations were violated by you. Observance of the laws and regulations on this subject 
is an essential duty of members of the military forces. Disregard of these limitations 
will inevitably lead to disastrous consequences and destroy the salutory purpose and effect 
of these laws and regulations. Notwithstanding popular approval of your actions, you 
have exceeded your authority, violated the law, and have involved the Army in a matter 
wholly outside the scope of its purposes. On the other hand your prompt response to 
this emergency and the efficient manner in which you executed what you conceived to 
have been your proper mission is highly creditable. It is hoped by the Corps Area Com- 
mander that the otherwise commendable zeal displayed by you in this matter will be 
devoted to your proper military duties in the future. 


4. This reprimand is administered under the provisions of the 104th Article of War, 
and you are now advised of your right to appeal therefrom accorded you by that Article 
of War and by paragraph 335, Manual of Courts-Martial, 1921. 


5. This communication will be returned to these headquarters without delay by in- 
dorsement hereon that it may be filed with your personal record at these headquarters. 


( name withheld ) 
Major General, Commanding 
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